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109 HOTARAREATRIBUNALULUI (Camera a patra) 28 apritie 2021("),,Funclie pubtici -
PersonatuI CESE - Agenli temporari - Refuzul reincadrdrii - Acliune in anutare - Termen
de depunere a unei reclamalii - Sarcina probei depa;irii termenului - Act care lezeaza -
Admisibilitate - Egatitate de tratament - Securitate juridica - Actiune in despdgubire -
Prejudiciu mora["

122 HOTARAREA CURTII (Camera a opta) 12 mai 2021(*),,Trimitere pretiminard - Libera
circu[a!ie a [ucrStorilor - Egalitate de tratament - Avantaje sociate - Plafoane legate
de resurse - Luarea in considerare a resursetor oblinute in penultimul an care precedi
perioada de plata a atocaliitor - Lucrator care se intoarce in statuI membru de orlgine

- Reducere a drepturilor [a alocatii famitiale"

129 HOTARAREA CURIII (Camera a gasea) 12 mai 2021(*) ,,Trimitere preliminara - Egatitate
de tratament intre barbali gi femei in domeniuI securitSlii sociate - Directiva 79/7lCEE -
Articotu[ 4 atineatu[ ('1) - Discriminare pe criterii de sex - Regtementare nationa[5 care
prevede acordarea unui supliment [a pensie pentru maternitate femeilor care au avut un

anumit numir de copii- Excluderea femeilor care au solicitat pensionarea anticipati de

[a beneficiuI acestui supliment [a pensie - DomeniuI de aplicare a[ Directivei 7917lCEE"

135 HOTARAREA CURTII (Camera a opta) 12 mai 2021(*) ,,Recurs - Funclie pubtici - Fost
agent contractual - Securitate socia[5 - SistemuI comun de asiguriri de sindtate
(RCAM) - Articolul 95 din Regimut apticabitcetorlatgi agen]i ai Uniunii Europene (RAA) -
Menlinerea afilierii dupi pensionare - Condilia de a fi fost angajat o perioadd mai
mare de trei ani - Cerere de afiliere la RCAM in urma unui transfer a[ drepturilor de
pensie - Asimilarea sporu[ui de ani de ptatd a contribuliilor [a sistemuI de pensii unor ani
de serviciu - Respingerea cererii - Acliune in anulare - Act care tezeazi - Ordonanld a

Tribunalu[ui prin care se constati inadmisibilitatea acliunii - Anu[are"
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144 HOTARAnTn cunltl (Camera a opta) 20 mai ZO21(*),,Trimitere preliminara -
Securitate sociat- Stabi[irea tegistaliei apticabite - Regu[amentut (CEE) nr.1408171

- Artico[ut 13 atineatut (2) titera (a) - Articotu[14 a[ineatut (2) - Persoan5 care

desfagoara in mod obiqnuit o activitate satariati pe teritoriuI a doua sau mai mutte

state member - Contract de muncd unic - Angajator stabitit in statul membru de

re;edin,ta a[ lucritorului - Activitate salariata exercitatd exctusiv in a[te state membre -
MuncI efectuata in diferite state membre in perioade succesive - Condilii"

152 HOTARAREA CURfll (Camera a opta) 3 iunie 202'1(*) ,,Trimitere preliminari - Cooperare

judiciara in materie civi[6 - Regulamentu[ (Uf) nr. 121512012- Stabi[irea competenlei inter-

nalionate a instanle[or unui stat membru - Articotut5 atineatul ('l) - Lucrator resortisant a[

unui stat membru - Contract incheiat cu o reprezentanti consutari a acestui stat membru

intr-un att stat membru - Atribuliite tucritorului - Lipsa unor prerogative de putere pubtic6"

160 H9TARAREA CURfil (Camera a gasea) 3 iunie 2021 (*),,Trimitere preliminari - Acordul

de asociere CEE-Turcia - Decizia nr. 1/80 - Articolele 6 gi 7 -incadrare [egat5 in muncd -
Articolu[ 9 - Acces [a invSlamAnt at copiitor unui lucrator turc - DrePt de gedere - Refuz"

166 HOfARAREA CURfil (Camera a ;aptea) 3 iunie 2021(*) ,,Trimitere preliminari - Politica

sociati - Acordut-cadru cu privire [a munca pe durati determinatS, incheiat intre

CES, UNICE gi CEEP - C[auza 4- Principiutnediscrimindrii- Respingerea unei cereri

de acordare a unui concediu pentru prestarea de servicii in sectorul pubtic previzut

pentru persona[uI statutar permanent - Regtementare naliona[a care exclude acordarea

beneficiutui acestui concediu in cazuI ocupirii unui post temPorar - Domeniu de

ap[icare - lnapticabititatea c[auzei 4 - Necompetenla Curlii"

174 HOIARAREA CURTil (Camera a doua) 3 iunie ?o21("),,Trimitere preliminara - Politica

socia[i - Principiut egatitalii de tratament in ceea ce privegte incadrarea in munci 9i

ocuparea fo4ei de munci - Directiva ZOOO1TSICE - Articolul 6 atineatu[ (t) - Carta

drepturi[or fundamenta[e a Uniunii Europene - Artico[u[ 21 - lnterzicerea oricirei

discriminiri pe motive de vArsti - Reglementare nalionati care stabi[e9te o [imita de

vArsti de 50 de ani Pentru accesul ta profesia de notar-Justificare"

184 HOTARAREA CURItt (Marea Cameri) 3 iunie 2021(*),,Trimitere preliminari - Lucritori

migranli - Securitate socia[5 - Legistalie apticabitd - Regulamentut (CE) nr. 88312004 -
Ariicotut 12 atineatu[ (t) - Oeta;are - Lucritori temporari - Regutamentut (CE)

nr.9B7l2OO9 -Articotut'14 atineatut (2)- CertificatutA 1 - Stabilirea statului membru in care

angajatoruligi desffioara in mod obignuit activitSlite - Noliunea de (activiteli semnificative,

attete dec6t cete strict legate de gestionarea internir> - Lipsa punerii [a dispozilie de lucrbtori

temporari pe teritoriu[ statului membru in care este stabilit angajatoru["

197 HSIARAREA CURTil (Camera a doua) 3 iunie 2021("),,Trimitere preliminari - Potitica

sociatd - Egatitate de remunerare intre lucritorii de sex mascu[in si cei de sex feminin

- Articotu[157 TFUE - Efect direct - Noliunea de <<muncd de aceea;i vatoare>> - Cereri

prin care se urmire;te si se beneficieze de o egalitate de remunerare Pentru o muncd

de aceeagi valoare - Sursd unicd - Lucritori de sex diferit care au acela;i angajator -
UnitSli diferite - ComParalie"
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JURISPRU DENTA NATIONALA
Selectie reaLizatd de lect. univ. dr. Adelina Oana DU-IU

207 Anu[are decizie de e[iberare din funclie a reclamantu[ui ce s-a reatizat cu incelcarea
dispozilii[or tegate. Obtigarea autoritilii si dispuni reintegrarea reclamantu[ui pe o
funclie pubtici similara cetei delinute anterior pentru care indep[inegte condilii[e (C. Apel
Constanfa, decizia nr. 71 5 / CA/ 2020, vvvvw. poftalj ust. ro)

214 in cazuI producerii prejudiciutui de citre mai mutli angajali, raspunderea este divizibi[5,
nu sotidard (C. ApelTArgu Murel decizia civild nr.12/R/2021, http://www.euroavocatura.
ro/jurisprudenta)

219 Condiliite rispunderii patrimoniate a angajatorului. Fapta iliciti constAnd in neindeplinirea

obtigaliei de a asigura echipamente de munci fard pericol pentru securitatea si sanitatea
lucrdtorilor. Obtigalie de ditigenli sau de rezu[tat. lnexistenla cazului fortuit gi a culpei
comune, in condilii[e intervenirii unei defec]iuni a uti[ajului (C. ApelALba-lulia, seclia I

civi ld, decizi a n r. 877 / 2020, www. po ftal.j u st. ro)

223 Activitatea de reprezentare a societdlii ta ITM pentru a ridica nume[e utiIizator gi

parola necesare transmiterii on[ine a registrutui generaI de eviden!5 a satarialilor
in format e[ectronic. Necesitatea incheierii unui contract individual de munci
(C. ApelTArgu Mure;, decizia nr. 36/R/2020, www.portal.just.ro)

Exceplie de nelegatitate. Limitari privind acordarea normei de hrand personalului potiliei
loca[e stabilite prin HCL nepermise de actuI normativ cu forla juridica superioard
(C. ApelTArgu Mures, decizia nr. 1 4/ R/2020, www.portal.just.ro)

Solicitarea persoanei ce a ocupat minim 10 ani funclia de procuror de numire in funclia
de procuror fSri examen. Condilia oblinerii calificativu[ui foarte bine pe toata durata
exercitirii funcliei (C. ApelTArgu Murey decizia nr.14/2020,www.portal.just.ro)

Litigiu privind func!ionarii pubtici. Poti!ist pus Ia dispozi!ie. Soticitare acordare
spor de risc ;i suprasoticitare neuropsihica. Respingere (C. npel Constanla,
decizia nr. 5 4 4 / CA / 2020, www. porta l.just. ro)

227
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"CiviI service - EESC staff - Members of the temporary staff - Refusa[ to regrade - Action

for annutment - Time limit for comptaints - Burden of proving expiry of the time [imit -
Act adversety affecting an officiat- Admissibitity - Equa[ treatment - Legal certainty -
Action for damages - Non-material damage"

122 JUDCMENT OF THE COURT (Eighth Chamber) of 12 May 2021(") "Reference for a

preliminary ruling - Freedom of movement for workers - EquaI treatment - Social

advantages - Ceitings retated to resources - Account taken of the resources received in

the penultimate year preceding the period of payment of a[[owances - Worker returning

to his Member State of origin - Reduction in the entittement to fami[y atlowances"

129 JUDCMENT OF THE COURT (Sixth Chamber) of 12 May 2021(*) "Reference for a

pretiminary ru[ing - Equa[ treatment for men and women in matters of sociaI security -
Directive 7917|EEC- Atticte a(1) - Discrimination on ground of sex - Nationa[ [egislation

providing for a pension maternity supplement to be granted to women who have had a

certain number of chi[dren - Exclusion from entittement to that pension supplement of

women who have requested early retirement - ScoPe of Directive 79/7 IEEC"

13G JUDCMENTOFTHECOURT(EighthChamber)of12May2021(*)"Appeal-Civilservice-
Former member of the contract staff - Social security - Joint Sickness lnsurance Scheme

USIS) - Articte 95 of the Conditions of Employment of Other Servants of the European

Union (CEOS) - Continued membership after retirement - Condition of having been

employed for more than three years - Request to join the JSIS fottowing a transfer of
pension rights - Equating the credited years of pensionabte service with years of service -
Rejection of the request - Action for annutment - Act having an adverse effect - Order of

the Ceneral Court declaring the action inadmissible - Order set aside"
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144 JUDGMENT OF THE COURT (Eighth Chamber) of 20 May 2021(*) "Reference for a

preliminary ruling - SociaI security - Determination of the legislation app[icable -
Regulation (f fC) No 1408171- Article t:(Z)(a)- Article 14(2) - Person norma[[y
employed in the territory of two or more Member States - Single emptoyment
contract - Employer established in the worker's Member State of residence - Paid

emptoyment activity pursued exclusive[y in other Member States - Work performed
in different Member States during successive periods - Conditions"

152 JUDCMENT OF THE COURT (Eighth Chamber) of 3 June 20?1(*) "Reference for a

preliminary ruling -Judiciatcooperation in civil matters - Regulation (f U) No 121512012-

Determination of internationa[jurisdiction of the courts of a Member State - Afticte 5(1) -
Employee residing in a Member State - Contract concluded with a consutar representation

of that Member State in another Member State - Functions of the emptoyee - No exercise

of public powers"

160 JUDCMENT OF THE COURT (Sixth Chamber) of 3 June 2021(*) " Reference for a

preliminary ruting - EEC-Turkey Association Agreement - Decision No 1/80 - Articles 6

and 7 - LegaI employment - Article 9 - Access to education for children of a Turkish

worker - Right of residence - Refusa["

166 JUDCMENT OF THE COURT (Seventh Chamber) of 3 June 2021(") "Reference for a

preliminary ruting - SociaI poticy - Framework agreement on fixed-term work concluded
by ETUC, UNICE and CEEP - Clause 4 - Principte of non-discrimination - Rejection

of a request for [eave of absence by reason of emptoyment in the pubIic sector
provided for permanent staff regutated under administrative [aw - Nationa[ [egislation

excluding entittement to such leave when taking up temporary employment - Scope -
lnappticabitity of ctause 4 - Lack of jurisdiction of the Court"

174 JUDCMENT OF THE COURT (Second Chamber) of 3 June 2021(*) "Reference for a

preliminary ruling - Socia[ policy - Principle of equal treatment in employment and

occupation - Directive 2000178/EC - Article 6(1) - Charter of FundamentaI Rights of
the European Union - Article 21 - Prohibition of a[[ discrimination on the basis of age -
Nationa[ legis[ation setting 50 years of age as the age [imit for access to the profession

of notary - Justification"
184 JUDCMENT OF THE COURT (Crand Chamber) of 3 June 2021(") " Reference for a

preliminary ruIing - Migrant workers - SociaIsecurity - Legislation appticable -
Regulation (EC) No 88312004 - Articte 12(1) - Posting of workers - Temporary agency
workers - Regulation (EC) No 98712009 - Article 14(2) - Al certificate - Determination
of the Member State in which the employer normally carries out its activities -
Concept of 'substantiaI activities, other than purety internaI management activities'-
No assignment of temporary agency workers in the territory of the Member State in
which the employer is established"

197 JUDCMENT OF THE COURT (Second Chamber) of 3 June 2021('") "Reference for a

preliminary ru[ing - SociaI policy - Equat pay for mate and fema[e workers - Article 157

TFEU - Direct effect - Concept of 'work of equa[ value' - Ctaims seeking equal pay

for work of equa[ value - Singte source - Workers of different sex having the same
employer - Different establishments - Comparison"
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NATIONAL CASE LAW
A selection by Senior Lecturer Adelina Oana DU-[U, PhD

207 Annutment of the decision to release the claimant from office, which was made in

violation of legaI provisions. Obligation of the authority to order the reinstatement of

the claimant to a public position simitar to the one previousty held for which he meets the

requirements (Constanga Court of Appeal, decision no.715/CA/2020, vvww.portaljust.ro)

214 ln case of damage caused by severaI employees, the tiabitity is divisible, not
joint and severa[ (TArgu Mure; Court of Appeal, civil decision no. 12/R/2021,
http : / / wvvw. e u roav ocatu r a. ro / j u ri s pru d e nta)

219 Conditions of the employer's patrimoniattiabitity. lltegatact consisting in the non-

futfitment of the obtigation to provide work equipment without danger to the safety

and heatth of the workers. Obligation of care or of result. Non-existence of accident and

joint fautt, in the event of a machine f ailure (Alba-lulia Court of Appeal, Civil Section l,

deci si o n no. 877 / 2020, vvvvw. po rta l.j ust. ro)

223 Activity of representing the company at the Territorial Labour lnspectorate in order to
collect the username and password necessary for the on[ine transmission of the general

register of emptoyees in electronic format. Need to conclude an individual emptoyment

contract (T619u Mure;Courtof Appeal, decision no. 36/R/2020, www.portal.iust.ro)

227 Exception of non-tegatity. Limitations regarding the granting of the food a[lowance

to the locaI po[ice staff established by Decision of the LocaI CounciI not a[[owed

by the normative act with superior legaI force (Tdrgu Mure; Court of Appeal,

d ecisio n no. 1 4 / R / 2020, www. portal.just.ro)

232 Apptication of the person who hetd the position of prosecutor for at least 10 years for

appointment to the position of prosecutor without examination. Condition of obtaining

the quatification 'very good' during the entire exercise of the function (TArgu MureS

Court of Appeal, decision no. 14/2020, www.portal.iust.ro)

240 Litigation regarding civiI servants. Policeman provided. Request for a bonus

due to risk and neuropsychic over[oad. Rejection (Constan\a Court of AppeaL

deci si o n no. 5 4 4 / C A / 2020, wvvw. p o rta l.j u st. ro)
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Prof. univ. dr. Alexandru JICLEA

ABSTRACT

CiviI si)rvants, including those with speciaI status (partiamentary officials, police
officers, prison police officers) may be considered dissatisfied with the unilateral
acts issued by the pubtic authority/institution in which they are employed. These

may concern disciplinary action, civit tiabitity, modification or termination of
emptoyment.

ln such a case, those concerned have the opportunity to appty to the competent
administrative court. As a rute, the preliminary procedure must be fo[[owed.

As a rute, the triaItakes place according to the regulations of common [aw.

REZU MAT

Funclionarii pubtici, inclusiv cei cu statut specia[ (funclionarii parlamentari,
potili;tii, potiligtii de penitenciare) se pot considera nemu[1umi1i de unele acte
unilaterate emise de autoritatea/institulia pubtici in care sunt incadrali. Acestea

pot privi sanclionarea disciptinard, rispunderea civi[a, modificarea sau incetarea
raporturitor de serviciu.

intr-o atare situalie, cei in cauzi au posibititatea si se adreseze instanlei de

contencios administrativ competente. Ca reguli, trebuie parcursi, obtigatoriu,
procedura prea[abi[5.

Ca regutS, judecata se desfSgoard conform reglementarilor dreptutui comun.

DOCTRINA | 
*ru,tro novANA DE DREPTuL N4uNCll NR. 3/2021 l1s

Legea nr. 55412004, aft. 10;O.U.C . nr.5712019; Legea nr. 7/2006; Legea

nr. 360 12002; Legea nr. 1 45 12019


